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Summary

It is widely acknowledged that Sri Lankan Muslims have historically enjoyed
certain privileges within the legal framework of Sri Lanka. While the early
Sinhalese rulers permitted the observance of local Muslim religious laws and
customs, they were not formally codified. However, during the Dutch colonial
period, Governor Iman Willem Falck, in collaboration with representatives of the
Muslim community in Colombo, introduced a distinctive legal code known as the
"Shonaher Laws related to Moors and other Muslims.” This code was based on the
principles of the "Islamic Shari’ah" madhab, which was prevalent in Batavia
(modern-day city of Jakarta, Indonesia). Subsequently, in 1806, the British
Governor translated this code into English and compiled it as the '"Muhammadan
Code', which eventually became law. The enactment of the Muslim Marriage and
Divorce Act No. 13 of 1951 marked a significant development in this legal
trajectory. While Islamic jurisprudence recognizes 'shari’ah’ as the substantive law
for Muslims, it is notable that the provisions of the Act mentioned above, which
governs Muslim affairs in Sri Lanka, diverge from various 'Shari’ah’ legal
principles in several respects. Several noteworthy observations emerge concerning
the Muslim Marriage and Divorce Act. Firstly, it is pertinent to acknowledge that
the majority of Muslims residing in Sri Lanka adhere to the 'Shafi'i' Mazhab, or
School of Thought, within Islamic jurisprudence. This adherence shapes their legal
interpretation and application within the Sri Lankan context.

33


mailto:mhmhr27@gmail.com

1. pabvedb afleurs aflurarsgid s augorpdled BLbGupp Slmssmiser.

Beovmiemas Briger FiL ugliGusdmevd@er  Bevmiemns  (perdedltbaeir
uebCeouny FApLiyflenwsmen STeEIGTOWLTS LSS UBSBIDETT 6TETLIS
Ourgiailed  gmsi  Geuemnqur  eflwiom@.  Bsamer Y TILILIBSHID
Uirsrer  aflLwmiselled  g@amra  (1padedils  afleurs  allurarsgiF  FLLSdler
oPlwpsd  wpmid  Sigar  eugeorpmis  Cemmmeuryt gy dlueupplenet
@Sl evmd. Bepgnsi (pawwg BL  (GVD)  SUTSHET EGBT  [BSFleD
#5711 @ed Sppdlmiillai Beomsmss@n wssu Spsmae Caibs imLy
uenlasjsends@wrar  CasrLjurteaig snE@ wallps0s  srevliulLgrs
ugeTHY SYpuleurenjser GVILILIGElaimery. Beommsuilmer Qe FmiGen
ateyaeilarTed 2 eTeny wpadedbaer GaTLjume el wmiseailsd Sjeujsafler
OTJ&E  FLLRBIGE@HD  UPSGSTYIGE@EHD  Ula@upoliuL. Qb STEUEIS6e
S@idlueissiulgmidlatw  Se@uimm  wWpapLL@SSILLL  auigalled
sTeLILL IQ(hEsallsoame. @bplmeulled 15 b BTHDTEILaTalled ST
2 ateny  (pevedlbser  OerLjuren  ellwmisemer  eswrer  GampLbLy
UlrGsasdlmar  ewwwilii®sdl eom ‘alllags  BFdlweaipy’  (Special Court)
OewpL L gres SwlusElen. &l g,

Bovmiems bsTear  sTevalsgien Gyl Hullar  QyIbL  BTSSTESETTE
CurisgiaCawy  sTSSlDd  cuewilas  Fapsd  aaip  Fulld  Blevmiens
(PaOb&HESHE — FTSEHOTRT G  STaILILLIQhEsalsvamev  aaiCsm®
ueBeouny OarLjsdflunear Opmésgsaimean Fhdlés CribSHbsa. Deaeurm
Beovmiems (padellbasel SEIGMG FSASSHe LOTJHS FLLEIGAMEILLD 2 6iTEmh]T
aupssTysmenyd  stllssiul L apapuiled  CuemieusnE umflu FL
Ooupdl b sravliLBougmer o amjhs LFs Wpepnr Iman Willem Falck
aaiteuy ‘agrll’ wsaviflomear ouqliLeLwrs QsTewih) DdsTeL ‘LLTailwir’
UlrCs szl (SDST6V Bibs CemmAlwimailen DADTTSST [BSJLD)
vweum_iqelphs ol wrsmar  Oatan®  odstev  Garepwy  Ulylse
wpavadlb  saps  Ulpslbldlseflleor o srCaur®  ‘Cerensy  wpmid  Ulp
wpavadbasepLar  Gerijymrw  aflCagL  FlLmser  a@wp  Falldgeu
Caremeuwilenear Sl ipsBSSuIBHSTS.

Cuplleraien  Careweuuiled  aremmwu’ L aildlaGeor 1806 b
gemiLenailed  ymACGeows  gyemmy  Sir  Fredrick North  sjeujsenmed
QY mdElvgdled Oryl Quuijssiiul ® ‘wpswwdluea Csremen’ (Mohammedan
Code) ereor Ouwifl i’ ® OQasr@ssiul(  FLT&sUULIGhbSS. L6ty
Cuplleraien  ‘wawwdlwear  Garemeu”  (Mohammedan Code) e
STeILLIQ(hhS SlHoem aflwmisefleer SuqriuemLwres Oaran® 1929 oyib
ewnger  (pevedd  afleurs  allursrsg udley slLemenFerLd  (Muslim
Marriage and Divorce Registration Ordinance of 1929) Qummiii L Car®

34



oFF LG  Uerermafilsd 1951 gy yewnger 13 b Bewss  (perdedld
allours  aflunargg FlLgdlammed (Muslim Marriage and Act No 13. of 1951)
Beimed wpowre uSled®H CeFunuil® 1954 b yevngedpbgs Deim cueny
vweum_iqed Bwpg aumSlamag. 0s Cureim pevedbser OGmLjLme
salsgeuer  FLLmGTRT 1931  gyb  Qyewnqer  (pavedd  eumflaflenio
sl Lemengsl L (Muslim Intestate Succession Ordinance of 1931), 1956 b
SEWIQET  (Lpardedld  LiaTafloumuicdseT wmmib S BoUlldams (L) FLLLD
(Muslim Mosques and Charitable Trusts (Wakfs) Act of 1956) sy dlwereyd
Cupllaraien  ‘wawwdlwer  Caremeu”  (Mohammedan Code) e
sTeLILLIQhhs il wnisailmer USled® COFuiCs @uwippLiLl HeTere.

1951 Sib gyewnqganr 13 b Qevss pevedld alleurs  afleursrs g
gl (Muslim Marriage and Act No 13. of 1951) eyplpasi@ssriiL
1SSl BHE0s FF LGHld 2 ataurmsLLl Beter  Badeombl  ailSlser
FMihd SIQUILL  pmId [BLUG (popm  FTHES  afllwmiselled  umflus
wrppriser  Caremeuyiiur.  Couanipd eain LGy Srlilengmephd Lev
aursLtlgSlounsmisenr QarLjFdfunsg  (paiemeussiul B aubhSlEmear. eaiaLb
sLbS sTemsalsd Uaeumbd 07 Spsss slLmser (pevedld aileurs
allaurasrsg Ll CumlsTatariil iqmédlaimer.

Amendment Act No. 31 of 1954
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Amendment Act No. 24 of 2013.
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Section 98(2):
It is hereby further declared that in all matters relating to any Muslim
marriage or divorce, the status and the mutual rights and obligations of the
parties shall be determined according to the Muslim law governing the sect
to which the parties belong.

Section 16:
Nothing contained this Act shall be construed to valid or invalid, by reason
only of registration or non-registration, any Muslim marriage or divorce
which is otherwise invalid or valid, as the case may be, according to the
Muslim law governing the sect to which the parties to such marriage or

divorce belong”
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Section 25(1):

“For the avoidance of doubt it is hereby declared that no contract of

marriage of a woman belonging to the Shaffie sect is valid under the law

applicable to that sect, unless

(a) a person entitled to act as her wali
(i) is present at the time and place at which the contract is
entered into ; and
(i) communicates her consent to the contract and his own
approval thereof :
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Section 18(1):

Provided that the declaration by a wali shall not be required in any case
where the consent of a wali has been dispensed with under section 47 or
where no wali is necessary according to the Muslim lavw governing the sect
to which the bride belongs;”

Section 19(b):
“in every case where the consent of the wali has not been dispensed with
under section 47 and is required by the Muslin law governing the sect to
which the bride belongs, the wali of the bride; and”

Section 26(1):
“No person shall knowingly act as wali at the marriage of a Muslim
woman, unless he is entitled according to the Muslim law_governing the
sect to which the bride belongs, to act as wali to that bride.”

Section 28(1):
“Where a wife desires to effect a divorce from her husband, without his
consent, on the ground of ill-treatment or on account of any act or
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omission on his part which amounts to a ** faul" under the Muslim law
governing the sect to which the parties belong, the procedure laid down in
the Third Schedule shall be followed. ”

Section 28(2):
“Where a wife desires to effect a divorce from her husband on any ground
not referred to in sub- section (1), being a divorce of any description
permitted to a wife by the Muslim law governing the sect to which the
parties belong, the procedure laid down in the Third Schedule shall be
followed so far as the nature of the divorce claimed in each case renders it
possible or necessary to follow that procedure.”
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