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Summary

The Muslim Marriage and Divorce Act (MMDA) has faced criticism for its
perceived inadequacy in safeguarding the property rights of women. Along this
way, the practice of dowry/kaikuli can lead to financial hardships and contravene
Islamic principles. Consequently, there is a growing call for amendments to the
MMDA that promote gender equality and adhere to Islamic values, aimed at
addressing concerns and refining the legal framework governing Muslim marriages
and divorces. This study delves into the challenges experienced by Muslim women
in Sri Lanka, with a specific focus on their financial and property rights concerning
dowry, kaikuli, and mahr during marriages, as well as issues of alimony and
maintenance in divorce proceedings, and the joint-owned matrimonial properties.
The main objective is to investigate the legal frameworks and societal norms
regulating these domains and assess their impact on women's rights within the
ambit of the MMDA. Employing a combination of doctrinal analysis and a
descriptive-analytical approach, this research endeavours to identify potential
avenues for legal and social reform.
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i Section 2 provides that, “It is hereby declared that the law applicable to the intestacy of
any deceased Muslim who at the time of his death was domiciled in Sti Lanka or was the
owner of any immovable property in Sri Lanka shall be the Muslim law governing the sect
to which such deceased Muslim belonged.”

i Thid Article 16(1).

i Chaptet I1I of the Constitution of the Democtatic Socialist Republic of Sti Lanka, 1978

v In the Qut'an, the concept of mahr (dower) in Islam is elucidated through four distinct
terms: ajr (reward),

sadaqa (marriage gift), farida (legal obligation), and nihla (graciously). Essentially, the mahr
represents an

obligatory bridal gift or reward presented by the bridegroom to the bride with kindness,
exclusively within

the context of marriage (see Q. 4:4, 24, 25; 5:5, 33:50; 60:11). Although the term "maht"
itself is not

explicitly mentioned in the Qut'an, it is equated with the aforementioned Qur'anic words to
underscore its

significance in Islamic matrimonial practices. See, Tirkey, Sunil. A critical analysis of dower
(mahr) in

theory and practice in British India through court records from 1800 to 1939. 2020.
American University

in Cairo, Mastet's thesis. AUC Knowledge Fountain.
https:/ /fount.aucegypt.edu/etds/1490.

vV (Quran 4:4)
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Vi Abu Dawood (2125) and al-Nasaa’i (3375) narrated from Ibn ‘Abbaas that ‘Ali said: “I
martried Faatimah

(may Allaah be pleased with her) and said: ‘O Messenger of Allah, let me go ahead with the
marriage.” He

said: ‘Give her something.’ I said: I do not have anything.” He said: “Where is your Hutami
shield?’ T said,

‘I have it with me.” He said, ‘Give it to her.”” (Classed as saheeh by al-Albaani in Saheeh al-
Nasaa’i, 3160.)

Vi The Justice Saleem Marsoof Committee Report of 2018 setves as a valuable tesource
containing summaries of previous committees and detailed suggestions for reforms related
to the Muslim Marriage and Divorce Act. This comprehensive report meticulously
addresses legal and Sharia law perspectives, providing a thorough examination of the
proposed reforms based on the insights gathered from previous committees.

viii Thid

x Thid

X Mohd. Ahmed Khan vs Shah Bano Begum And Ors on 23 April, 1985; Arab Ahemadhia
Abdulla And Etc. vs Arab Bail Mohmuna Saiyadbhai And Ors. ... on 18 February, 1988

X Surah al-Nisaa’ (20-21)

Xi Men are the maintainers of women because Allah has made some of them to excel
others and because they spend out of their property; the good women are therefore
obedient, guarding the unseen as Allah has guarded." (4:34)

Xil [Catz, June S., and Ronald S. Katz. “The New Indonesian Marriage Law: A Mitror of
Indonesia’s Political, Cultural, and Legal Systems.” The American Journal of Comparative
Law, vol. 23, no. 4, 1975, pp. 653-81. JSTOR https://doi.org/10.2307/839240. Accessed
22 Mar. 2024.

XV A copy of the Repott is available at, https://www.moj.gov.lk/images/2023/muslim-
arriage&Devorce.pdf - Mahr “means a consolatory payment determined by court in the
absence of any express agreement between the patties payable to a wife who is divorced by
the husband under section 27 of this Act or under 28(1) of this Act upon proof of the
matrimonial fault of the husband”

xv Tbid.

¥i Chetlin, Andrew J. (2009). The Marriage Go-Round: The State of Matriage and the
Family in America

Today, New York: Knopf. Cited in Maha Alkhateeb, A Resource Guide for ILegal
Professionals, Advocates,

Imams & Communities, Islamic Marriage Contracts, 2012

xvii Thid at Alkhateeb.

il Administrative Muslim Law Act (Chapter 3, Section 145) Muslim Matriage and Divorce
Rules [2001 Edi. CAP 3] section 2 which provides, “agreed matrimonial property plan”
means a plan, signed by both parties to a marriage, setting out the parties’ agreement as to
the way in which an HDB matrimonial asset is to be divided;

xix Katz, June S., and Ronald S. Katz. n.12 at 679
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